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INDICTMENT 
(73 Cr. 319) 


-A- 



I 


raiTZD STATES DISTRICT COURT 
SCUT2S23 DISTRICT 07 UzH YCHS 


•JSIT23 STATUS C7 AH2RICA 




-v- 


C 3 cxi U2 '/ash23gxch, 

PAUL ESTRSCSA, 

PUODO HASIO KDHGSS, and 
VICTOR CTiBS2SATC3, 


IHUICTHEST 

r*1 n^, 

4 J vi* • 


v»-r ?ttdaxst3. 


*x 


The Grand Jury charts*: . . .. 

Ca w about the 9th day or February, 1977, la 
tha Southern District oz Haw York, OSCA R L2S EASaiSGIOS, 
RAUL 2STI2M22A, P2DRD ilARIO '-SCHGSS and VICTOR CUMBZR3ATC3, 

«C ♦ 

tha defendants, unlawfully, wilfully and knowingly did by 
force, violence and by lot i ni dation taka rroa the person 
anti presence of another property and raoney, j-s> wL-, 

* . * - '*■.*• w -J. 

approriawtely $25,231.06 or United States currency, 
which cur r e ncy belonged to and vas in the care, custody, 
control, aanagenant and possession of the First national 

. . ., > . *. • - » i , 

Cite Bank, 505 Southern Boulevard, Sew York, Haw York, 


a bank deposits of which were then insured by fcne 


Federal Deposit Insurance Corporation. 

telex, 13, United States Code, Sections 2113(e) 

* and 2.) 




v 






/ 

/ 

f 






T-ia Grand Jury further, coargea. 


On or about too 9th day of February, 1 j73, in 
the District of Sa» Tori. 0SCA2 L2S WiaasCTCM, 

EACL EST3SSKS6, PSDBO J#k2ia 250*33, and 7ICTC2 C52Q2a3*TCS 
the defendants. unlasfnUy, silfuUy and knowingly, -ith 


jn t-— to steal and p ur lo i n, did taka and carry assy 
property and money, to sit, appmsiaataly $25,231.06 
belonging to and in the care, custody, control, nan**a*nt 
and possession of the First rational City Bank, 505 Southern 
Boulevard, Has Toxk, 3as Fork, a bank the deposits or 
which were then insured by the Federal Deposit Insurance 


Corpora tion . 

(Tltla 13, Unit-ad States Code, Section 2113(b).) 


WHUSHR rJCSTH S3TiiOUR, Jr. 
United States Attorney 
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DOCKET SHEET 
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case assigned to Judge Duffy as a related matter (73CH193) _ _____ 

P.M. Monges- Deft. enters plea of not guilty, tail set In the s um of $ -LUd,0< 
eft. ordered photographed and fingerprinted. - Lasker, J. 


led af'frfvt. of Kenneth F.. Kein 
wirt issued, ret. on h- 16 - 73 . 


a V.'hu Vo nroduce deft. 


h-2 3-73 arL. T'TACTTTTIGTDT- pleading narked off part I calendar. __ 

r r7estbbmepa<s'^’ • 

■ V. CUMBSRBATCiryfor both defendants Court directs antin’- of not guilty plea anc 
'-..TBA^'oraeVna; - — 'RainierI, 'J# 


"'alnierl, J". 


4r25.-73 . pedra JMonges-Filed notice of appearance by atty Conrad Lynn 401 
_i _ b' way New ..York _City JLD013_CAr6-5226 . .. -- 

1 i . j ^ > * _ _ _ _ 




































































! '■ 



mrr.w*m'. 


Pm m 


and Monges(at ttvs. present) _ _ _ 

ngton (atty. prese nt) Pleads gui lty~t o count l~onlyT Pre-sentence 
investigation ordered. Sentence adjourned"to6-^4-73. Bail continued at 


v mzmmi 


d. With the consen 


Deft , r emanded in lieu of bail 




TEARS).on count 1. Counts 


a lefts counsel vith the consent of the Govt 


DUFFY 


■?3CR0 MARIO J4CNGSS - Filsd Judgment (Atty.prssent) the deft i3 committed for 
T for EIGHTEEN CWfEARS* on count ! __ ” ' 






Washington-Filed appointment Court Reporters for transcript of 




TA 




motion for reduction of sentence 


r O.L.WASHIM O TON-Filad motion to redu ce sentence wlfr memo end or sed >>>> # Upon reconsi deration 
L of the sentence Imposed.»«*»7he motion to review sentence is denied..So ordered 


Duffy. J....notice Mailed 











































































1-17-75 


T> C. in* Criminal Conllnuttlna 8h*' t 
















































































































j : • 7 I ajft. ESTREMERA w»oceedino8 

£ rtl cu la r 8.... J - - - 

.L-—■-;_am. Kara mnntA _ _ _ " “ . - - - 

r ^ SI ^ Pffia A def t ' a r equest o n vnf r dir.a.. . _ ~ 

_3^l3=il_ -BAflLJSlREMEa^ Flled^emo^dorafid-on mationlflied.. 3-4- 75***Disoosed 'of Tn 
J : " - ‘ ■ T -«cordance vlthjyjUng.made on 3-10-75..,.Du f f S“?.. - 


j 3-17-75- ^AUL^SIiULMESA -- T il ed e 1 pr rr n iii ^ aurveLLUnc^ffdvt. by. J e sse_ Berman. p. q 

f 3 ?^ 7 ?,; — S A U L P “ S TBaM|::HA ~ yilpii affdvr A nnMrp of m o ti o n f or a.^pead^^lLrl^lTrT > 

IAUL ES 'tKEMERA - Deft & attv.nrp'»nh ctmmdmc u _ j — — C i —:—- / 

^>y»P re r ent »-»’ jfM^ NS neari ng begun and conclude d..D.rl«!/«. 

*ir—*:— 1 -—-raaejyed- 7D u f fy, T. ___~ ~ p —. 

1 - 31 f-7 V r ~ ^TRE MTRa mot Ion for diar-W^P 

iJ^mAm25— R ^ S TR E MER A-gl - Ud- ** Pdvt f of Jeremy G ,_Ej> 3teJjuAUSA InsugporQf motTon~f or dlsc^ rv 

J* 2 * Z lS 5 m ^morandum of ^Iri opp 0 alt 1 otT 1:o~motipnpursuant~to-T > 

~ i=iIL-R.ESIREMERA - FIIpH deft*. rn. mnranrfimi of !■».... _ ' ~". 

— - ■ - * • • _ m m ' 1 " * . ■** J . 

^4*10*75 R,ESTREMc-RA — P11 erf »»■ a *% a #.*•«»~ _ ». n_ e . 1 . ■—-——-—- .. 


-___ _-- , , , ~ --—■ ° uc H ual - e opportunity cur 

_° L 9< l r ^L?l e _ma nS***E 0 tlon for auppre s s fonl 3~de n i ed***Md tfon 

-gra nted....So ordered...Duffy,J... M ailed notliTeTTr 


Aprll -^5-|- - a.,. F.3 TR£ . v g a At-£.i.lad AffliaTrit- nf J arry r. B P T t«in fi..» If q A4 .+„ \ . 

opposition to dafta m ot i on -to- riinml n a^for w^nt. nf a npeerfy t.T-lnl, ^ •- 




: trtmacrijjf 1 




5- 9 -73 _._| R.ESTREMZRA- Piled^Affdrt.of J.G.Epstein^AUSA in reaponae to def ta motion ^dZIZ 
5 “ 75 | R -— - concluded?^ ^^hotographaTto'be turned orer to U.S.Atty. Hearing 

5-9-75 | P. ESTRa«a4- Filed *W> Endorsed on notionfiled 3-17-75. Motion Denied. Duify, j. 
5-9-75 ; R.EbTEREMFIRA-Tiled. Memo Endorsed on motion filed 3-17-75. Motion Denied. Dufiy, j'j 

_|_ CCont’d. on page 5) ' ' ... . 
























PROCEEDINGS 


- 5wppxg3»jL_on_he*rln^ begun and adj'd to 5/13/75. 

* ____ _ 

—-—— H ea rin g CQPt , d «..& concluded....Decision reserved..,.Duffy,J, 

P.> ES TRgSj^ Fil ed"One Envelope dated May lb-177? containing~ confUcntial-ln fl Drn w 
a ti er. Ord ered^SealicTand Ela'ced~~ih TaiDi^Tjcr. ~5U? j" Duff y, Jl --- 

_ K. L3mD<ra A . (atty present) j^JTRIAL BEGUNwJLth ajury of 12 and 2 alternates.- 

Case a d j. to 5-20-75. “ —- -—- 

JELVIH TORIE S (WI TNESS) - B ench warrant ordered. Duffy, J. 

^BSTRPffiRA - FH«j_P>»orandua and order.7.0n the moring when the trlil was to-~~ 

.c nmanrf . r nt tTn el fo r t hedefenseraised an allegation that-certain evidence-ialZLZT 

tainted****the extradition proceedings h#Jd ir, 

- ^jgada ***** ° - 0 -l^°SA° do vith the c harge; presently being P tried and that no -" 

.evidence coacernin^auch proceeding villbe admitted.,. ..Duffy.J....«/ n ... 

Fli*«Lj»xder_jwrauattt_lft_TiJ.8 JJ.S^C^5ection 6002-6003 that Frank Negron is ordered"' 
at^ a at d ^ tr la i e ^S g f cT ? . ?? ? ? !™f ”^*5 * bout whlch he °*r be Interrogated^ 

Plledord cr pursu a nt to T1 .18LH Sectlo na60Q2-6Q03 that. ROYER MAT I AS is ~ ‘ 

^It^say^ifl^iTAAg tcf ^ t0 p^f *** to all matters about which he jaay be, interrogate 

-Trial cant’d._~_Z 

______. ... — t *0 H 

Trial cont'd. . —- — 


Tr i a l coa t 'd , an d concludedJury Terdlct GUILTY all counts..P.S.I, ordered 
se n t e nc e ad j d t o Jun e 2 4-75 _atJLQ_a Ju_Deft^R«aanded.in Jiau ®f_bail,« 


Duffy, J.. 


ULM .t .U • ...» 


3-22-75 [Ki 


h — HI e3 t-anjcr{pt ^ r9ccr3 df 

~ Fi l ed Cg rt'j revest to charge., _ 


crt-ech 


-fineJfenilla —Envelope _c$nbiningj;ei«\t Exhibit. AA. ordered pealed'and pla^ef 
Lfea Rgcpt 60 2_Cuntanta Address __Boqk3j etc, Duffy^ J, _ 


~Jf' raootjZTcf flrvnaiH \ gqte? /3./6 ; /?>£* 

ijLlU£twTM*d transaipLo# racer3 of pmoaedl^,,^^ 

to ^ is hereby committed 

—isFTOnrnr dry nuts on ^ for a period of . 

I-witlreach other, Ten. J t0 ^ concurrently - 

IrorL ‘STP.WETA.-med nrtlc.'"of appeal f™ , 

- nal lod V* - leav « to proceed on appeal in forma pauperis is granted..Duffy, J. 


D. C. IQf Criminal Continuation Sheet 































COURT'S CHARGE TO THE JURY 
(pp. 486-512) 


i 


-C- 





US 

V 


Estremera 1 



gw:mg 2 ; v 

J .Duf fy 

' - 5 h 

Charge 

o 

1 

the charge of the court 

O 

THE COURT: Ladies and gentleman, rrw that the 

e; 

! testimony is over and the arguments are over, the time j 

ft 

haS COm2 for you and for to do our part in the admin- j 

u 

7 

istration of justice in this case. , 

l 

8 

It is my province to instruct you as to the law | 

9 

and you must accept my instructions on that. i 

in 

It is your function to determine the facts, and 

IU 

your decision on the facts is final and conclusive 

11 

1 

19 

In considering thn evidence and determining the , 

LtJ 

j 

facts in this case, you must lay aside any Questions or 

i 13 |! l 

i 

considerations of sympathy. It is your duty as well as 

14 



nine to administer justice fairly and impartially. 

15 

I 


In so doino we must be guided solely by the law 

16 



and the evidence, and neither you nor I can permit our 

17 



conclusions to be affected by sympathy or suspicion. | 

18 

| 

1 

You are to discharge your duty in an attitude \ 

19 


1 

of complete fairness and impartiality and, as I emphasised i 

20 

. 

| 

91 

when you were selected as jurors, without bais or preju- • 

£•1 

- 

dice for or against the Government or the defendr.t as l 

22 

i 


parties to this controversy. 

23 

: 


The case is important to the Government since ■ 

24 

• 


the enforcement of criminal laws is a matter of nrimo j 

25 

‘ 1 


concern to the community. E , it i.; important to 


SOUTHERN DIS !CT COURT REPORTERS. U S COURTHO' s. 


FOLF.Y UARE. NEW YORK. N Y. - 711.Id’ll 







1 

'i 

. gw, mo 3 

■? i ' i 

• 

2 

i ’ ) r 

v^his dc*£tincicinfi who is cbr«.y. 

-" s Cnc -rgea with a sencus crime. 

( 

3 

Before I turn to the indictment with which we 


4 

ara concerned fh Pro e 

— there a_e a few general observations 


5 

I would like to rake. 


6 

instructed you at the very start of this trial j 


n 

7 l 

1 

that your important function during the process of the | 


S 

1 

taking of testimony would bo to listen carefully to each j 


9 i! 

. 

witness as he or she testifies: also to observe him or j 


1. 

10 

i, 

her. 


i! 

ii ;; 

It has been evident to me. as it has been to j 


12 S 

counsel, that you have followed this instruction. j 


13 

1] 

And 50 - /ou are Prepared to undertake your final j 


H | 

duty and in the discharge of that final duty you perform j 


15 : 

a very high duty of citizenship. You are acting as min- j 


i6 i! 

isters of justice. 1 

l 

17 1 

You ladies and gentlenent of the jury are the j 


18 

I • 

sole and exclusive -judder nf ft. p , 

lu-ges of the facts, you pass upon the 

- 

ip •! 

|i 

weight of the evidence. You determine the credibility of 


20 i' 

n 

i, 

the witnesses. You resolve such differences as there may ! 


21 1! 

be in the testimony and you, members of the jury, draw 


22 | ! 

|! 

whatever reasonable inferences arP _ 

ces are warranted by the facts 

— 

23 ! 

j! 

as you determine them. 


• 

24 !j 

,1 

It is your recollection of the facts which 


• 

25 ji 

governs. Should that recollection differ from anything 1 



j: 

\ : 


l 

l 

SOUTHERN' D!> ICT COURT REPORTERS. U S COURT HO! 'if 



,1 ‘ -V : NY , • : ! 


I 





1 


gw:mg 4 


chai_ the lawyers have said or even from nv recollection, 
please disregard anything that we have said as far as the 
facts are concerned. 

If you want testimony or any part of it read 
back to you, that will be done at your request. 

Of course, you will consider only the facts 
which have bean developed at this trial. You are not 
to be influenced by anything you have read about criminal 
cases or anything you have heard about them on the radio, 
or anything you have seen on television. It is only what 
you have heard here that counts. 

At times during the trial I have been called 
upen to make rulings on various matters of law. I hve 
sustained objections; I have overruled objections. 

Please do not concern yourselves with my reasons 
for so doing. These were purely legal matters. 

From time to time conferences at the bench were 
conducted during the trial, either at the request of the 
attorneys or at my request. These conferences were solely 
on questions of lav; or logistics and are of no concern 
to you. Vou are not to draw any inference for or against 
either side because of requests for such conferences. 

If, during the trial, I have said anything or 
indicated anything in mv r>r i^ my ^ui^ngs 


SOUTHERN IJIS ICT COURT REPORTERS. U.S. COL'RTHOUV 
FOLEY -UARE, NLW YORK. N Y. - 7<J1.|0.'0 





1 


\ 


gv. r ?rn a 5 


■i \ ■ i j 

*i 1 > 


10 ! 


which may load you to believe that I am inclined to favor 
one side or the other, please disregard it. Any questions 
of mine or any rulings were purely for clarification. 

You have heard the summations of counsel. If 
you believe that counsel stated something as to which there 
is no evidence, disregard that part of what he said. 

Statements of counsel are not evidence. They 
are arguments of advocates, not evidence. Questions are 
not evidence. 

If any answer came from a witness and was 
stricken by me, if i told you to take out your little 
mental erasers, do not consider that as evidence. The 
evidence is the answers of the witness as you recall them, 
the testimony they gave and the exhibits which were re¬ 
ceived in evidence. 

You heard the testimony here. How do you deter¬ 
mine what weight you will give it? How do you determine 
that you are going to believe it or not? 

You have heard me say that you should use your i 

. . I 

plain common sense. That, you should do. 

You saw the witnesses. How did their testimony 

impress you? Did they appear to ho testifying honestly and 
frankly? 

In evaluating "herr tVfmony .ad their 


SOUTHERN 015 ICT COURT Rtl’ORTFRi. US COURT Hot si; 
t-OlETr ’'ARC. NtW YOR 



<jw:mg 6 



i !i 


2 

3 


* / • 
%Ji V 




4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

M j 

15 

16 I 

17 

18 
IP 


20 i( 
21 
22 

23 

24 | 

25 


credibility, you will apply your OMn comon ^ 

eXP3rinnC2 ' ^ - *» ^Un, important natters in 

your ova liv es when you decide whether or not 

or not you have 

been given a true picture of a situation. 

You .ay consider the witness, demeanor, his or 
hor lach of candor, his or her ability to express himself, 

h " ^ her POSSibl= M ”' his - ber strength of recollec- 
i tlDn ' their accu racy of recollection. 

You may consider how pood an opportunity a wit¬ 
ness had to observe events as to which he or she testified. 

If a witness identified the defendan*- 

- cnda ni-, you nay consider how 

good an opportunity that witress hed e-o k 

653 h3d to observe the defend¬ 
ant. 

YOU should also bear in mind that while the 
parties may follow the most correct photographic identi¬ 
fication procedures in showing photographic spreads to 

potential witressr^ y, _ . j 

' ther = ma Y bo some danger that the | 

Witness may make an incorrect identification. j 

You may also consider whether any witness has a j 

possible interest in the outcome of this case. This does ! 

not mean that a witness necessarily will testify falsely | 

because ho or she has an interest, it is merely a factor I 

which you should consider. 

The police officer and the fede-a! agents might | 


* ,U — ' CT COURr REPORT ^- U.S. COL-RTHO.;ar 

FOLEY UARC. NEW YORK. N y. _ 
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gw: $ 


10 ,! 


13 ■: 


14 :! 


H 

22 


24 i! 


25 '! 


be said to have an interest in this case. It is a case 


which they have investigated and presented. You may 


consider that and give it whatever weight you feel it 


deserves 


i!le fac t tr.at a witness is an employee of the 


Government does not mean that you should give greater or 


lesser credit to his testimony. His testimony should be 


scrutinized in the same manner as that of any other 


person, 


I charge you that the Government here must not 


to a lawsuit, and counsel for the Government must be 


considered in no different light than counsel for the 


defendant or any other litigant. 


-act rnat the Government is a oarty on— 


.--ties it to no greater or lesser consideration than ac¬ 


corded to any other party in a lawsuit. 


You should also consider whether a witness’ 


testimony is supported or whether it is contradicted by 


other credible testimony. 


disregard if, or you may disregard all of the testimony 


of that witness if vou d~ — 

- ^v^ it, or you may accept 


SOUTHERN -y !CT COL'RT REPORTERS. U.S. COURTHOUSE 
FOIEV. 1’JARE. NEW YORK. N Y - 791.1020 


be considered in a different light than any other party 


If you find that a witness has made a material 


statement with the intention of misleading you, you might 



9V7:itkt 8 


4 ') - 


the part which you bsliev^ and +. u 

ana tmd to be reliable 


and dis¬ 


regard the rest. 


All of these things you are to consider in 

judging credibility, fcelievabiuty end in. determining where 
the truth lies. 

In considering the evidence, remember ifs the 
quality of the evidence that counts, xt is not the 
number of witnesses. It is not the number of exhibits. 

YOU may hear me sometimes refer to direct 
evidence or circumstantial evidence. It may be veil for 
- to explain right now the difference between the two. 

Direct evidence is where a witness testified as 
to what he saw, heard or observed, what he Knows from his 

own Knowledge, something that came to him by virtue of 
hrs senses directly. 


SOUTHERN DIS icr COURT REI-ORTERS. L\S. COURrHOISE 
FOl EV IMre. NEW YORK. N V, _ 7«|.| 0 j0 
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2 b 


1 

2 

3 


6 


i 


' 


6 I 

9 


10 


11 1 
12 

|] 
i! 

13 


14 


I 


15 


16 !• 


17 i! 


18 

i{ 

ip 

i 

I 

20 ji 


21 


22 


» 


li 

|, 

23 


24 ; 


25 


4 n < 

(i 1 t * > • t 

Circumstantial evidence is evidence of facts 
’ -c-ncoo from uhici one nay infer connected facts 
’ ;:Uch reasonably follow in connon exoorionco. 

State- somewhat differently, circumstantial 
evj.u..n^G is evidence which tends to orove a disputed fact 
by Proof of other facts which have a logical tendency to 

leal tha mind to the conclusion that the disputed fact has 
been established. 

Circumstantial evidence, if believed, is of 
no less value than direct evidence for, in either case, 

you must be convinced beyond a reasonable doubt of the null 
of the defendant. 

Let me give you an examnle of what I moan by 
Circumstantial evidence. When we came into the courthouse 
a-ter lunch today it was not, the sun was shining. Let -» 
suggest to you, if you will, oleaso, to picture this court¬ 
room with the windows totally blackened. Supposing some¬ 
one walked in with an umbrella that was dripping wet, a 
little later somebody comes in with a raincoat that is 
dripping wet. You can't look out the windows because, as 
I 3aid, they were blackened. You can't see whether its 
raining or not. hut if you were asked whether it was rain¬ 
ing, you can't say that you know it directly, but it would 
be reasonable and logic,! fe-- conclude that it was 


SOUTHERN D'S ICT COURT REPORTERS. l/.S COURTHOUSE 
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‘ !! 

3 II 


ii 

6 i: 


7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 
IP 
20 
21 
22 

23 

24 

25 

I 

I 

! 


gawe 2 n () , 

9 I 

raining. 

1,laL s a ^ on t ‘Til there is to circumstantial 
evidence. . You infer on the best, of reason and experience 
from established fact the existence o' some other fact. 

Tie fore we consider the precise charges against 
the defendant on trial, Raul Estrenwra, so„e preliminary 
natters should be noted. 

In the indictment, which I will read to you, 
there are three other persons named as defendants other than] 
Raul Estremera. These three persons, Oscar Lee Washington. I 
Pedro Mario Monges and Victor Cunberbatch, have been severej' 
and they are not on trial before you. You are not to ■ ‘ 

concerning yourselves with the reasons for those sevcrence-. I 

4 

The reasons can be many and varied. Do not try to speculate! 
on that. You will have enough to do without speculation j 
on matters which are of no concern to you. 

I must explain and reiterate, and you must 
understand, that guilt is personal. The guilt or innocence 
of the defendant here on trial must be determined with 
respect to him solely on the evidence presented against 
him or the lack of evidence. The charges against him stand 
or fall on the proof or lack of proof against him. 

Tnere are certain principles of law which anplj 
to every criminal case and to I m„~ t make reference 


SOUTHERN nn ICT COURT REPORTERS, us. COURTHOISk 
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i 

I 

8 

9 | 
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a " d 1 ****>*««« thOT - 1 belteve, at the ti-e of your selec 
tion as jur\ 


I will repeat then now. 

The indictment is merely an accusation, a 
charge. It is not evidence or proof of. a defendant's quilt 
No weight whatsoever is to he given to the fact that an 
indictment was returned against the defendant. He nleaded 
not guilty. The Government has the burden of proving the 
charges against the defendant beyond a reasonable doubt. 

A defendant does not have to prove his own 
innocence. On the contrary, he is nresuned innocent. 

Tne presumption of innocence, which was in his 
favor at the start of this trial, is in hit favor throughout 
tho entire trial and, indeed, even an I instruet you not.. 

In other words, the law nrerm-x; ^ * 

_s _nac a defend¬ 
ant who has Pleaded not guilty is innocent of the crime with i 

nmch he is cnarged. Thus, the defendant, although accused,j 
begins a trial with a clean slate. 

Accordingly, the Government having made the i 


21 ; charge must prove it beyond a reasonable doubt 

j TOe hurd ~ n of Proof never shifts. it remains 


upon the Government throughout the trial. 

A defendant in a criminal case is not called 


unon to prove his innocence since the burden is 


SOUTHERN DIV ICT COURT REPORTERS. IIS COl.'RTHOl'sr 
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20 


21 

i 

22 

~ 

23 

1 

24 


25 


gawe 1 

Government to prove the accuser* guilty beyond a reasonable 
doubt o~ every essential element of the crimes charged. 

c.e .enuant ms a rig.nt to rely upon the fail¬ 
ure or t.va prosecution to establish such proof. A defend- 

6 j ant may also rely uoon evidence brought out on cross exanina 

| 

tion of the Governnent's witnesses. The law does not innos 
upon tee defendant a duty of oroducina anv v;itnesses. You 
should not speculate, however, as to why a defendant does 
or does not testify. 

Supposing he does not? There are many reasons 
why a defendant may decide not to. He may feel because 
of the strain of being a witness, the tension, that he may 
not be calm. He may be embarrassed by a lack of education, 
by an inability to speak well in front of a group of people 
You are not to speculate as to these things. You may not 
draw any inference whatsoever from the defendant’s choice 
not to take the stand. 

I remind you once more that the defendant may 

rely upon the presumption of innocence and need do nothing j 

more. This presumption’of innocence to which I have ferrcjc 

is removed only if and when you are satisi^ed that the i 

Government has sustained its burden or proving the nuilt of [ 

« 

the defendant beyond a reasonable doubt. | 

The question may naturally come up as to what i«J 
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2 

I 

a r «asonc..blo doubt. The words almost define themselves, that 

( 

3 

I j 

j there is a doubt founded in reason and arisincr out of the | 

'w' 

4 

| evidence in the case or the lack of evidence. It is a doubt 


5 

v;hicn a reasonable nerson would have after carefully weigh- j 

i 

6 

ing all the evidence. 


7 

A reasonable doubt is a doubt which anneals to 


8 

your reason, judgment, your conscience, vour Gxoerience. 1 


9 

» 

Of course, it is not a caprice, it is not a whim, it is not j 


10 

speculation, it is not conjecture, it is not suspicion, it j 


11 

is not an excuse to avoid the performance of your dutv, it 


12 

. * 1 
is not sympathy. 

- 


13 

I 

; If after 3 fair and impartial consideration of ' 

j 


14 

j the evidence you can candidly and honestly say that you are | 


15 

not satisfied of the quilt of the defendant, that vou do nob 

1 


16 

have an abiding conviction of the defendant’s quilt whi<jh 

f 


17 

amounts to a moral certainty, if you have such a doubt as 

! 


18 ! 

1 

would cause you as a nrudent person to hesitate before act- 

i 


19 

. 

mg in matters of importance to yourselves, then you have a 

l 


20 

reasonable doubt. And, in that case, it is vour duty to 



21 

acquit. 


( . 

22 

On the other hand, if after an impartial and 


• 

* 

-air consideration of all the evidence you can candidly and 



” 

honestly say that you do have an abiding conviction of the 



20 

I* 

1 

defendant's quilt, such a tb^*- vou would 
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wi 11 inrr to act ,• _ •_ , 

ln i^rtant and weighty natters in the 

personal affairs of your own life, then you have no rea¬ 
sonable doubt and, under, such circumstances, it is your duty 

. ' • ’>- . ' _ 

to convict. 

f 



13 

a mathematical cor 

| 

• 

14 

As a c 


15 

that it is suffice 


16 

beyond a roasenah 1 * 

, —- 

17 

Turning 


18 

I 

fics of this case. 

- 

IP 

Estremera with the 


20 

derive or stem fro~ 


21 ! 

the rirst National 

( 

22 

i 

Boulevard, Bronx, 

•—d 

23 |'i 

Tt is t 

• 

21 |i 

tne acts are claime 


| • 
One final dGrord on the subject. j 

Proof beyond a Reasonable doubt is not nroof to ! 

a positive certainty or beyond aj^possible doubt. if this i' 

were the rule, few persons, however guilty they might be, I 

•would ever be convicted. It is practically impossible for I 

a Person to be absolutely and completely convinced of any j 

controverted fact which by its nature is not susceptible to | 


As a consequence, the law in a criminal case is 
iurricier.t that the guilt of the defendant is 
iscnanle :cubt, not beyond all possible rloubt 
Turning from more general matters to the speci- 


is tr.o that only one bank robberv is allegecj 
the nets are clainod constitute throe crimes. Each allied' 

Crime is Set forth . or soecified in a seoarate count of the 
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indictment, count 1, count 2, count 2, 


l;.uoh count mist bo separately considered by you 


nr.rl you must reach a separate verdict on each count, subject! 


to the qualifications I '..’ill e'.-colain in a moment. 


Very briefly, the crimes charged aaainst the 


defendant are: 


Count 1. Robbery of a bank, that is, the use j 


of force, violence or intimidation to take money belonging , 


to the bank. 


Count 2. An assault or puttina in jeopardy the j 


life of any person by use of a gun durinc the conmissioi of ! 


the alleged robbery. 


Count 3. Rank larceny, that is, the actual 


removal of money from, a bank. 
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L will read the .indictment to you, but I will do 


it count by count. I think that way it will be clearer, and 


easier to understand. 


-he first count charges that: 

0 

On or about the 9th day of February 1973, in the 
Southern District of New York, Oscar Lee Washington, Paul 
Estrenera, Pedro ;:ario Nonges, and Victor Cunberbatch, the * 
defendants, unlawfully, wilfully and knowingly did by force } 
violence, and by intimidation take from the person and 

presence of another property and money, to wit, aooroxi- ^ 

♦ 

t 

mately $25,231.06 of United States currency, which currency I 
belonged to and was in the care, custody, control, manage- j 
nent and possession of the First National City Rank, 50S I 
Southern Boulevard, New York, New York; the bank deposits o<j 
which were then insured by the Federal Deposit Insurance | 
Corporation. | 


i 

In this count, the defendant is :harged with 
having violated Title 18, United States Code, Section 2113A, 
which provides in pertinent part, whoever, by force and 
violence, or by intimidation, takes or attempts to take 
from the person or Presence of another any property or money 
or any other things of value belonaing to or in the care 

' i 

custody, control, management or possession of anv hank, ! 
^rid it goes on to so - *, is put 1 tv of a rrino, 
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same section of t 1 e Code, hut a 


different subdivision, defines the term bank as follows: 

As used in this section, the tern hank noans anv nember bank 
of the Federal Reserve System and any hank, banking associa¬ 
tion, trust company, savings bank, or other hanking insti¬ 
tutions organized or operating under the laws of the United 

States, and any han’j, the deposits of v/hich are insured by tjh 

! 

Federal Deposit Insurance Corporation. j 

Nov;, let me break this down for you a little bit!. 

In order to find the defendant guilty on count 1, you must J 

find the following facts beyond a -easonahle doubt: j 

First, thaten or about Fohruarv 9, 1973, the 

First National City Rank, located at 505 Southern Boulevard, 

Bronx, New lork, was a bank, the deposits of which were 

insured by the Federal Deposit Insurance Corporation. j 

Second, that on or about February 9, 1973, the I 

l 

defendant Raul Estremera took money from the bank which 
belonged to and was in the care, custody, control, manage- | 

i 

| 

mont, possession of that bank or that he aided and abetted 
others to do so. 

Third, that the money was taken from the personsj 
or in the presence of another person. j 

Fourth, that the defendant accomplished this by 

force and violence or b^ i nf i ^i rii«-•<■ nn i 

* ! 

i 
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neth ' that th « defendant wilfuli» pn* v • 

•'Aj.ruj.iy and knowing 1 

' IW tho «« or actfj chared. 

.. ^ T! ’° ,t " t thrC ° ° f «“"• ts arc , lnolo an 

direct. And r r*n>t •+. t i • 

that they require any elabora¬ 
tion. As to the fourth, which i- «- ha - 

lcn lo that the taking of the 

money must be accomplished by force and • , 

/ rorce and violence or by 

ntinidation, a few more words night be useful. 

With rerP " Ct to the ^rth element, there is 
- requirement that the Government orovc or shtw and 

vioienee W ere actua lly need againnt any one. if lt proves 

beyond a reasonable doubt that thr> t- > • 

that the was the result of 

intimidation; that is the result of ni • 

‘ f piacinc r another person 

or persons in fear. Intimidation may he established, by 

proof of circumstances that- 

that are normally and reasonably 

calculated to arouse fear in t-ho 

tear m the ordinary run of human 

beings. 

If it hanponed the some Pxtranr«n« 

extraordinarily timid 

Person was put in fear by some words or action that would j 

n0t . n ° rmally tri ’ hten — not b. the « nd J 

intimidation with which tho stntnto * I 

e statute is concerned. j 

On the other hand i f ^ I 

, ’ lf th " orOT; ihov* conduct ! 

^ 3 defond2 " t "•*<* «uld normally ho cnoctod to I 

• cteo to generate I 

enr, then it is not necessary that tho j 

7 tn,lt th °se affected had to 

actually have experienced terror or mnio u ' I 

amo or hysteria. The j 


SO-UHtKN o,S .CT COURT REPORTFRS. US. COURTHO.SE 

‘ V -* * • *’* I 



( 


j}: ° ,5 5o;< 

question in short in this resnect is an objective one. It 

is whether the Government has sustained its burden of show- 

inq conduct of the accused which was of such a nature as to 

provide a sensible and expectable basis for the creation of 
fear. 

The fifth and final element that nust be 
established, if the defendant is to be convicted on count 
one, is that he wilfully and knowingly did the acts charqed. 
Wilfully, wilfulness, knowingly, the fact that the man 
knows, are not only contained in the first count, but all 

of the three counts, and so I will discuss that a little bitj 
later. 

| 

Now, let me read to you count 2. Count 2 charge 
that on or about the 9th day cf February 1973, in the j 

Southern District of Mew York, Oscar Lee Washington, Paul j 
Estrenera, Pedro Mario Mongos and Victor Cumberbatch, the | 
defendants, unlawfully, wilfully and knowingly did assault j 
various persons and put in jeopardy the life of various j 
persons by the use of dangerous weapons, to wit, firearms 

while commiting the offense described in the first count of 
the indictment. 

In count 2, the defendant is charged with a j 
violation of another section, subsection (d) of Section 
2113 of Title IP, which <«- , ceprrete and distinct 
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i 

crime to commit the offense charged in count 1, if in the 

I 

commission of such an offense the nerson accuser! assaults 
any person or puts in jeopardy the life of any person bv the 
use of a dangerous weapon or device. 

In order to find the defendant Paul Estremera 
guilty on count 2, you must first find that he committed 
the crime charged in count 1. In addition, you must find 
beyond a reasonable doubt that the defendant in so doing eif 
assaulted one or more persons or by the use of a dangerous 
weapon, that is, a firearm, put in jeopardy the lives of j 
one or more persons. j 

As I have indicated, this count rcouires a 
finding of either, one, there was an assault, or, two, 
that the lives of one or more persons were placed in jeo- j 
nardy by the use of a dangerous weaDon. 

It is not essential to find both an assault and j 
the endangering of lives by the use of such weanons 

I 

In considering this, you will have to have in 


mind and undertake to remember the leqal definition of the 
word 'assault." That word is defined as an unlawful attempt 
or threat to apnly force and violence to inflict bodily 
injury when the attempt or threat is counled by an apparent 
present ability to carry it out, such as to arouse fear in 
the intended threatened m-,-,*- i ie ^ 


I 
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7 I! 
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10 

11 

12 

13 

14 

15 

16 

17 

18 
in 
20 
21 
22 . 

23 

24 
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subject to immediate physical injury. 

As a result, as it is defined in law , an aa3ault ma 
conmtted without even actually touching or striking or 
doing bodily harm to the person in question. 

ror sample, the flourishing or pointing of a 
Pistol or gun at another person for the ouroose of putting 
that person in fear is sufficient to constitute an assault 

1 alS ° jU5?t men ti°ned to you that even if y ou 

find no assault In connection with count 2, this count nay 

be established if you find that the lives of one or nore pc 

sons were put in jeopardy by the use , 

y tne use of a dangerous weapon. 

70 jUStify Stteh « finding in this case, you 
would have to be convinced beyond a reasonable doubt that 

the defendant carried one or nore firearms or that he aided 

and abetted sonoonc else to do so. It is not essential tha 

there bo direct evidence that shows that this firearn was i, 
fact loaded. 

If a person is engaged in a robbery and displays 
or points a gun to insure his demand that tends to produce 
a fear in a person or persons, the jury is Permitted to info, 
from those facts that the gun was loaded and was capable of j 
the injury threatened by the one who employed it. 

bet me turn now to count 3. Count 3 charges 


° n J2 abotl ' th,! '’tb day or 1 g 7 3 _ ^ 
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Southern District of Mew York, Oscar Leo Washinnton, !>aul 
Hr?trenera, Pedro ‘lario Monges and Victor Cum.bcrbatch, the 
defendants, unlawfully, wilfully and knowinaly, with intent 
to si_eal and purloin, did take and carry away the property 
and money, to wit, approximately 525,231.06 belonciing to 
an in trie care, custody, control> management and possession 
o ^ the First national City Sank, 503 Southern boulevard, 
dew York, New York, a bank the deposits of which v/ere then 
insured by the Federal Deposit Insurance Corporation ^ 

'I 

.this basically is derived from another subsec¬ 
tion of that same section of Title 18. That subsection ! 
provides whoever takes and carries away with intent to steal j 
or purloin any property or monev or anvothcr thing of value ! 


exceeding $100 belonging to or in the care, custody, control, 
management or possession of any bank, and it goes on, is 
guilty of a crime. 

• 

In other words to find the defendant cruilty of 
bank larceny as charged in the third count, you must find 
beyond a reasonable doubt the following facts: 

First, that on or about Februarv 9, 1973, the 
First national City Dank, located at 505 Southern Boulevard, 
Bronx, New York, was a bark the deposits of which were 
insured by the Federal Deposit Insurance Corporation. 

Second, that nn o- th:t date, defendant 
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too.. ..o... — o. bank w.iich belonged to or was in the 


care, custody, control, management or oossession of that 


bank 


Taird, that the money was taken with the intent 


:o steal or purloin said nonev. 


AnG fourth, the money exceeded the value of $10f 


-.e_ me explain a few terms I've just used. 


! 


Toe word purloin is a fancier word that lawyers 


use when they mean 

- s_eal. Steal, as you surely know, means 


the feloneous or unlawful taking of proper.,, the intent 


to deprive the custodian or the owner of the right and 


benefits of ownership of that nronerty. 


Mow, ladies and gentlemen, in addition to 


charging violation of the sections of law that I already 


discussed with you. the indictment in this case aiso charges 


violations of section 2 of Title IS of the United states . 


Code. That statute p-ovides that whoever commits an offense 


against the United States or aids, abets, counsels, commands 


induces or procures its commission, then it goes on, is 


SUilty of a crime. That is the best way I can sum it up. 


Under this section it is not necessary for the Government tc 


prove that a defendant personally did each act charged, 
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For example, it is unnecessary, to sustain a 
conviction of the defendant, to shov; that the defendant 
himself physically took some money from the bank or him¬ 
self pointed a gun at someone in the bank. 

While there is no precise rule as to what acts 
constitute aiding and abetting, it is enough that the 
defendant in some manner associated himself with the il¬ 
legal venture, that he participated in it as something that 

he wished to bring about, or that he sought by his actions 
to make it succeed. 

lhe one who aids and abets another in the com¬ 
mission of a crime is equally as guilty with the person 
who actually,physically committed it. 

As I indicated to you earlier, before you can 
convict a defendant of any of these counts, you must 

find beyond a reasonable doubt that he acted knowingly 
and wilfully. 

An act is done knowingly if it is done volun¬ 
tarily, purposefully, and not because of a mistake, or an 
accident, negligence or some other innocent reason. 

An act is wilful if it is done knowingly, delib¬ 
erately, with a bad motive or purpose. 

In determining whether the defendant has acted 
knowingly and wilfully, it is ro- mre? -^y for tu 
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jl Cov5! ™ e " t to establish that the defendant knew that 

f ha "' aS breakla<7 any Particular la.., or any particular rule 

I, Knowledge and wilfulr.ess of the defendant need 

not be proved by direct evidence. 

! Lik<2 * U ° ther factE in ‘his case, it nay be estab 

| lishsd by circumstantial evidence. 

! H ° r * ** ln ° th “ r phases of the case, the signifi- 

| cant fact is the defendant's state of mind. 

It is obviouslyimpossible to ascertain or to 
prove directly thaoperation of a man's state of mind 
because you cannot look into a person's mind and see 
what his intentions are or were, but the proof of the cir¬ 
cumstances surrounding the transaction may well supply 
an adequate and convincing basis for a finding that the 
defendant acted wilfully and knowingly. 

The actions of a man must be set in their time 
and place just as the full meaning o, a word is commonly 

understood only in its relation to other words in a sen- 
tence or its context. 

So the meanino of a particular act or conduct may i 
depend on the circumstances surround it. In determining 
this issue, you are entitled to consider any statements made 
and acts done or committed by the defendant and \ 
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all tacts and circumstances in evidence which may aid you 
in determining a state of mind. 

Mow during the trial and also in Mr. Berman's 
summation, you heard comments' about what could be termed 
flight. ihe flight of a defendant immediately after 
the discovery that a crime has been committed is a fact 
which, if proved, may tend to prove a consciousness of 
guilt on the part of a defendant. it may be considered 

and weighed by you in connection with all of the other 
evidence. 

Whether or not the evidence of flight shows a 
consciousness of guilt, and the significance, if any, to 
be attached to such circumstances,are matters solely 
for your determination. 

The flight by a defendant does not create any 

kind of presumption that he did something, it is merely 
a fact to be considered by you together with all the 

other evidence in determining the guilt or innocence of 
this defendant. 

In your consideration of the evidence of flight, 
you should consider there may be reasons for this which 

nre fully consistent with innocence. There may bo ail 
kinds of reasons. 

Counsel for the Government and the defendant 
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have reviewed in detail +-k 

the evidence 

3 .. . e ' and emphasized 

resp.ctive contentions. 

1 

remind you once more that th • 

> n . . that the *r recollec. 

uon ct n a ^^ ^ , 

“»"»• on you. It ls your 

recollection of the facts which 

y rn -*- lou are the 

sole :uoges of the far**- 

«• I cannot emphasise that too 

it cor" 5 ' “ " - alone 

t 3 " d y ° U EUSt unhes rtatingiy reject any stat< 

-nt which I made which 

tion. " S nOW aCC ° rd With y° nr recollec 

Member. the Government to prev, U must prove 

with r ft sr)°rf* « 

P ~ Ct to each count the essentia i 
T . ential elements which 

~°‘ y °" 3e y° nd a reasonable doubt. 

If it succeeds as to a particular count, your 
verdict should be guilty. If it u 

be not guilty. ' y ° Ur Verdi « ■*»<*■ 

a se /OJ n ’" St C ° nSlder each Count separately and render 
“ SSParate verd ic t on each count. ' 

lou may render a verdict of „ ui i tv „„ 

^ nty on one count 

except that "» “»* tW counts are tied together. ' 

be reach ‘ ^ « «"»* 2 cannot 

untu a verdict of guilty on count 1 is 

reached. 
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However, the verdict, ladies and gentlemen, 
is entirely within your province. 

Nov: there will be twelve of you who will delib¬ 
erate. The twelve of you must arrive, if you are going 
to find a defendant guilty, at a unanimous verdict. No 
one should enter into the deliberations in the jury room, 
however, with such a pride of opinion that he or she would 
refuse to change it if convinced by the intelligent argu¬ 
ment on the part of another juror or jurors that another 
view is right. 

On the other hand, you should not do violence 
to your own well-founded opinion. You are entitled to that 
opinion. In other words, each and every one of you must 
decide for himself or herself,after reviewing the evi¬ 
dence and exchanging views with your fellow jurors,what 

I 

you believe the verdict should be. 

If you wish any of the exhibits you nay see them 

j 

in the jury room. If you wish any of the testimony read 
to you, it will be read to you. 

’ I 

In conclusion, I'd like to say just one more 
thing. This is an important case. Every criminal case 
is an important case. Handle it as an important matter. 
Decide the case solely on the evidence and the lav: as I have 
explained it to vou. 
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